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CopeiicTBHe yIy4llIeHHIO B YIIPABJI€HHH U MEHEIKMEHTE
CosmectHas naunuatusa OOCP u Esponetickoro Coto3a, B 0cHOBHOM (uHaHcupyemas EC

CO3JIAHUE CUCTEMBI TPAXKJTAHCKOM CJIYKBbI

®pannucko Kapnona*
Sigma/O3CP (centsi6ps 2002 roza)

I[aHHaSI CTaTbd IMOCBAILICHA OCHOBHBIM BapuUaHTaM ©W MCETOAAaM IIOJUTHKHU II0 IMOCTPOCHUIO
CUCTEMBl TPaKIAHCKOW ciy)kObl. B Hell ocBemieHbl HamOojee BaxkHbIE MPOOJIEMBI, KOTOPHIE
HEOOXOIMMO pEIINTh, M aKKyMyJUpOBaH OIBIT, HAKOIUICHHBIH Sigma B paMKax MOYTH
JECATUIIETHETO COTPYIHUYECTBA co cTpaHamu LlentpanbHoit u Boctounoit EBpomnbl. O0cysxaeHue
9THUX BOIIPOCOB MOKCT IMOMOYbL B IMPUHATHU 0oJiee B3BEIICHHBIX MOJIUTHYECKUX pGHIeHI/Iﬁ JJISL
Haubosee TMOAXONALIMX BapUAHTOB JUIS OTAEIBHBIX COLMANBHBIX, HSKOHOMHUYECKUX H
MOJUTUYECKUX peajnii cTpaHbl. JlaHHbIE BapuaHTHl TOJUTHUKUA MPEICTABISAIOT COOOW psij
000CHOBAaHHBIX OTBETOB M JOKYMEHTOB IO OTIEIbHBIM CTpaHaM B OTBET Ha 0OCyKIaeMble
npobiemMsl M (HOpPMANM30BAaHHBIX B OTHCIBHOM 33aKOHOJATEIbHOM aKTe, T.e. B AKTE O
rpakJaaHCKoU ciyx0e, mpunsToM [TapiameHToMm.

Hean AxTa 0 rpaxaaHCKoOM ciayxoe

AKT 0 TpakJaHCKOH CITy»Oe SBISIETCS TOKYMEHTOM, 3aBUCHUMBIM OT PsJia MOJIUTHYECKUX IENIeH.
OTH Leny MOXHO pa3feluTh Ha JBE KaTErOpuu, HEraTUBHBIE U MO3UTUBHBIC, KOTOPHIE SBISIOTCS
JIByMsI CTOPOHaMU O/1HOM Menanu. HeraTuBHbIe Lieny npeaHa3HaueHbl s IPEeJOTBpaLleHUs psaaa
HE)KEJIaTeNNbHbIX MOCIECTBUNA. B kauecTBe nmpumepa MOXKHO MPHUBECTHU CIIEAYIOIINE HETaTUBHBIC
MOCJEICTBHSI, KOTOpbIE€ HYXHO MpeNOTBPaTUTh, W, HA00OpPOT, TMO3UTHBHBIM pe3yJbTaT, K
KOTOPOMY Ha/I0 CTPEMHUTHCSL:

- Tonumuzayusa: IlapTuiiHOE ydacTHe TIPakIAAaHCKUX CIIYXKallUX IPUBOJUT TI'OCYIapCTBEHHYIO
aJMUHUCTpAlMIO K yTpaTe Hemnpezas3saTocTH. [losTomy noBepue oOmecTsa K IOCyIapCTBY
YMEHBILIAETCS, €CIM HE CcKa3aTh, 4TO paspywaercs. Llenpro [0KHA SBIATBCS Pa3yMHO
npopaboTaHHas IpaBoOBas CXEMa, NpeAHa3HAayeHHas Uil [POABMKEHHS  MapTHHHOIO
MOJIMTUYECKOI0 HEUTPAJIUTETA IPAaXAAHCKUX CIIy KalllUX.

- Koppynyus: HeorpanuyeHHble BO3MOXKHOCTU T'OCYJApCTBEHHBIX CIIy)KalUX I y4dacTHUs B
SKOHOMUYECKON JEATENBHOCTH, €CJIM 3TO 3aKOHHO, IPUBOAUT K CIUSHUIO YaCTHBIX H
rOCyJJapCTBEHHBIX MHTEPECOB MPH OCYIIECTBIECHUU rOCYIapCTBEHHBIX €N, T.€. K CUTyalluH, MpH
KOTOPOH CyIIECTBYEeT TEHACHIUS K POCTY KOH(IMKTa MHTEpecoB. LIeIOCTHOCTH rpa)kIaHCKUX
CIIy’KalllUX, a TaKXe IOJIUTUKOB, UPE3BBIYAiHO Ba)KHA JUIsl TOOPOCOBECTHOIO YINpPAaBJICHUS U
HKOHOMUYECKOTO Pa3BUTHSL.

- Ilamponaoic: npeAcTaBiIeHUE TOCYJAapCTBEHHbIX YMHOBHUKOB HAa PAacCMOTPEHHE BBICILIEMY
PYKOBOJIUTENIO B  3HAUUTENBHOW  CTEMEHM YMEHBIIAET WX  CIIOCOOHOCTh  CIYXKHUTb
rOCyJJapCTBEHHbIM HHTepecaM. becnpucTpacTHOCTh Ipolecca HPUHATHS TOCYNapCTBEHHBIX
pelieHHii W yBaXCHHWE TMPHUHIMIIA 3aKOHHOCTU SBIAIOTCS HEOOXOIUMBIMH M Ba)KHBIMH
3JIEMEHTaMU B FOCY1apCTBE, B KOTOPOM BJIACTBYET 3aKOH.

- Henomusm: 3aHsATHE JODKHOCTEH Ha TOCYJAapCTBEHHOH CIy)KO€ HE MOXET SBISATHCA
UCKJIFOUUTENIBHO BOMPOCOM IPHUHAUIEKHOCTH K KaKOW-JIMOO ATHUYECKOH TIpyIIe, CeMbE WM
KiaHy. ['ocyaapcTBEHHBIE BEIOMCTBA HE SIBISIOTCS BOTYMHOM OTAEIBHOIO KOJIMYECTBA CEMEWUCTB.
OcHoBam¥ JuIsl HaliMa COTPYJHUKOB JOJKHBI OBITh CUCTEMA yUeTa CIIy>KEOHBIX 3aCIyT U KOHKYpC.

Hacrostmii JoxyMeHT ObLT MOATOTOBIIEH NpH GUHAHCOBOU moanepkke Epporneiickoro Coro3a. BeipaskeHHOE B HEM MHEHHE
SIBIISIETCS JIMYHBIM MHEHHEM aBTOpPA U HU B KOEM CITydae He MOXET PacCMaTPHUBATHCS B KAUECTBE O(HIINATEHOTO MHEHHS
Esponetickoro Coro3a u He o0s3arensHo oTpaxkaet B3rsiasl OOCP u cTpaH, SBISIOMUXCS €€ WICHAMH, HIH CTpaH-
6enedunmapues, yuactBytomux B IIporpamme Sigma.



- Hedocmamoxk npogeccuonanusma: BBICOKOKaue€CTBEHHbIE M MOTHBHPOBAHHBIE T'Pa)KIaHCKHE
CIIy>Kalue HeoOXOAUMBI, €CIH TOCYAapCTBO JODKHO aJeKBATHO BBIMOIHATH CBOIO MHCCHIO JUIS
Onara Bceil ctpanbl. [IoMUMO OTKpPBITOTO KOHKYpCa, OCHOBAaHHOTO Ha y4&€Te CITyKeOHBIX 3aclyT,
CYLIECTBYIOT JpyTHE€ D3JEMEHTHl, KOTOpBbIE MOTYT IIOMOYb PAa3BUTHIO TNPO(ecCHoHANN3MA:
o0y4eHue, Mpo3padyHble MEXaHU3MBI TPOABIKCHUS IO CIy)XOe W pacmpeneNeHHs 3apIuiaT, a
TaKXe OTHOCHTEJIBHO NMPUEMIIEMBI YPOBEHb BO3HATPAKICHHUS, KOTOPBIM JOCTYIEH AJS CTPaHbI.
OTH 3IEMEHTHI SABJIAIOTCS HEOOXOANMBIMH yCIIOBUSIMH, Ha KOTOPBIX CTPOHUTCS IpodeccrnoHatbHas
rpaxgaHckas ciuyx6a. [l moBblmieHHss NpodecCHOHANBHBIX —CTaHIAPTOB  HEOOXO0aMMa
COBOKYITHOCTH TIPaB M OOS3aHHOCTEH, KOTOpPHIE YYHTHIBAIOT KOHCTUTYIIMOHHBIE TpeOOBaHHS B
OTHOIICHUH TOCYapCTBEHHON aJMUHUCTpannu. YeTkre TrpaHuIlbl HOAOTYETHOCTH YCUIIUBAIOT HE
TOJILKO MOJIOTYETHOCTD IPAXKIAHCKHUX CITY’KaIIUX, HO TAaKXKe U X MPO(PECCHOHATH3M.

- Hecmabunvnocms: ConepxaHue rocy1apcTBEHHON aJMUHUCTPALMHM B COCTOSIHUU TOCTOSTHHBIX
U3MEHEHHH paboTaeT MPOTHUB CTAOMIBHOCTH TOCYAAapCTBA U JIEJIACT TOCYAAPCTBEHHYIO CIIyKOy
HETIPUBJICKATEIEHOW ISl TOOPOCOBECTHBIX W BBICOKOKBAIM(HUIMPOBaHHBIX Jum. [lpm
JNEMOKPATUYECKOM CTpPO€ TOCYNApCTBEHHAS AJMHHUCTPAIUS JIOJDKHBI OBITh CTAOWIBHOU W
MOCTOSIHHOM, TOCKOJIBKY OHAa TapaHTHPYeT MHCTUTYLHOHAIBbHYIO LIEJIOCTHOCTh. OmpeneneHHbIH
YpOBEHb TpPEObIBaHUA B JODKHOCTH W TPYAOBBIX TapaHTUH Ui TPAXKTAHCKUX CITy>KaIIuX
CIOCOOCTBYET CTaOMIIBHOCTH U MPOPECCHOHATU3MY.

- [pobaenue: HeoOXoquMbl 4eTKHE CTAHAAPTHI, KOTOPBIE €AMHOOOPA3HO MPUMEHSIOTCS BO BCei
rOCYapCTBEHHOW aqMHUHHUCTpanu. s 3TuX 1eneil HeoOxoauMa IeHTPalIn30BaHHas CTPYKTYpa,
KOTOpass OyJeT HECTH MOJHYI0 OTBETCTBEHHOCTb 3a YIpaBJICHHWE, MOHHUTOPHHI M pa3BUTHE
rpakKIaHCKON cay)Obl. Kpyr n30paHHBIX, YNpaBISIONMX TPaXIAHCKOH CIy>k00#, paboTaeT
NPOTHB CHPABENIMBOCTH M HAAEKHOCTH T'OCYNApPCTBEHHON aJIMHUHHCTPALMU B LIEJIOM H JeTacT
CHCTEMYy HEMHOTo Mpo3payHoil. UTOOBI crocoOCTBOBATH PAa3BUTHIO LEJIOCTHOTO IOAXO/Aa B
JOJITOCPOYHOH TEPCIIEKTUBE, HEOOXOIMMO CO3/IaTh TOCYIapCTBEHHBIE HHCTUTYTHI.

DJIEeMEHTBI CHCTEMbI I'PAKIAHCKOH CJIYKOBI

[TonuTHyeckue 1enu, KOTOPbIE MOJDKHBI OBITh JOCTHUTHYTHI CHCTEMOW TPakKTaHCKOW CITy»KOBbI,
MOJPa3yMEBAIOT P CTPYKTYPHBIX 3JEMEHTOB, B OTHOILIEHUH KOTOPBIX JOJIKHBI ObITh MPUHATHI
peuieHus:

- Paszrpannuenne cdepsbl rpakJaHCKON CITY>KOBI

- Knnaccudukanus rpakjaHCKUX CITyKalux

- OcHoBaHus A5 0TOOpa, HaliMa U MPOJABHKEHUS O CIIyKOe
- [IpyumHbI ¥ ycoBUA 1J1s IPEKPALLECHUS CITYKObI

- [IpaBa 1 00513aHHOCTH I'PaXAAHCKUX CITyXKaIlUX

- [loBblmenue kBanupuKaum, 00yu4eH!H U pa3BUTHE YEIIOBEUECKUX PECYPCOB
- CTpykTypa 3apriar

- O6mue ycioBust paboTbl

- HecoBmecTumocTs

- lMcuuIuinHapHble TOJI0XKEHUS

- PykoBOACTBO rpa)1aHCKOM CITy k00

- YnpaBieHne nepexoHbIM PeXUMOM

Hannexaiuee pemieHrne 3TUX BOIPOC M MOMCK OOOCHOBAHHBIX peIIeHUil MpobsieM, KOTOpble OHU
MOPOXKAAIOT, SIBIAIOTCS COBMECTHOM pabOTOHM, BKIIOYAIOMICH TOJUTUYECKUA B3TJSA U
TEXHUYECKHE BO3MOXKHOCTU. OYEBUIHO, YTO perieHust OyayT 000CHOBaHHBIMM, TOJIKO €CJIM OHU
HaJJIeXxaliuM o0pa3oM aJanTHUPOBaHbl K pealbHOW CUTyalluu B OTAEIbHOW B3SITOM CTpaHe, Jaxe
€CIIM 3TU peIleHMs MpeJHa3HaueHbl JJIs YIydlleHHs Takod peanbHOM cutyanuu. Heobxomumo
YUUTHIBATh NOJUTHUECKUE OIPAaHUYEHUS U TPEOOBAaHUS K YETKUM TEXHUYECKUM (POPMYJIMPOBKaM.
Bor modyemy Tak BaXKHO OIpPENEIUTb OCHOBHBIX IOJUTUYECKMX M TEXHUYECKHX HIPOKOB,
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YYacCTBYIOIIMX B 3TON paboTe, M BBIPAOOTaTh METOIOJIOTHIO JIJII UX PaOOTHI, KOTOpas Obuia ObI
npuemiieMa € MOJIMTUIECKOM TOYKU 3pCHUA U TCXHUYCCKU pCalindycma.

AKT 0 IpakJIaHCKOM ciy:x0e sIBJISIeTCS OCHOBOM CHCTEMBbI

3aKOH O rpaKJaHCKOM city»k0e He SIBJIIEeTCS 3aKOHOM O 3aHSTOCTH, T.€. TPYJIOBBIM KOJIEKCOM, IS
rOCYJJapCTBEHHBIX CIYy’KallluX. 3aKOH O TPaXIaHCKOH ciyxOe sBIsSeTCS TIOCYyJapCTBEHHBIM
3aKOHOM. VMHBIMH cJOBaMH, OH OTOOpa)xkaeT 03a00YEHHOCTh BONPOCAMH YTPABJICHUS, a TaKXKe
BOIIPOCAMH KOHCTUTYL[MOHHOTO ¥ aJMMHHCTPATHBHOIO IpaBa. JTO TOCYJApCTBEHHBIM 3aKOH,
ONpeAeNsomuil 005S3aHHOCTH, OTBETCTBEHHOCTb, (YHKUIMU M IIpaBa TE€X, KTO peaIu3yeT
MOJTHOMOYHS TOCY/IapCcTBa MM OKa3bIBaeT OOIIECTBY yCIyrH rocynapcrBa. B To ke Bpems OH
MOJKET yCTaHABJIMBAaTh OCHOBHBIC MHCTHTYIIHOHAJIBHBIE IOTOBOPEHHOCTH B IENSAX OOECTICUeHHUS
TOTO, YTO CTaHAAPThHl JUIS TPAXKAAHCKOM CIyKObl €AMHOOOpa3HO TPHUMEHSIOTCS BO BCeEil
roCy/apCTBEHHON aJMHHHMCTpAIMM B LIEJIOM. 3aKOH O TI'pa)/IaHCKOW Ciyk0e He IpeJHa3HauyeH
JUIsL CO3AaHUs YJIYYIICHHBIX WM NPUBWIETUPOBAHHBIX YCJIOBHUW TpyJa [UIsl TOCYIapCTBEHHBIX
ciayxamux. IIpaBa, KOTOpbIMU HaJElIeHbl T'PaXKIaHCKHUE CITy>Kalllie, JOJKHBI COOTBETCTBOBATH
HaJlaraéMbIM Ha HUX O0S3aHHOCTSIM.

3aKOH O TPaXIaHCKOHN CIIyx)0e MOKEH COoAepk aTh BCE ONMPEACTSIONINE IIEMEHThl CUCTEMBI, HO
KOTOpBbIE HE YPEryJHUpOBaHBI JOCTATOYHO MOAPOOHO. OCOOEHHOCTH MOTYT OBITh YCIOBHBIMHU U
OOBIYHO OMHUCHIBAIOTCSI BO BTOPUYHBIX HOPMATHUBHBIX aKTaX, MPUHUMAEMbIX MPABUTEIHCTBOM.
HpaKTI/IKa IIOKa3bIBACT, UTO 0COOEHHOCTH JOJIDKHBI 6YIIYT U3MCHATHCA JOCTATOYHO 4acCcTO, B TO
BpeMsl KaK MPUHIUIBI OyIyT COXpaHATbCA. Ecnu 0coOeHHOCTH peryimupyroTcs 3aKOHOM, TO HX
HCJIB3d OYCHb IPOCTO HU3MCHHUTL, IIOCKOJIBKY IIapJIaMCHT HC IIPU3BaH O6CY)KI[aTI> TaKHue
MOJPOOHOCTH CHOBAa M CHOBA. 3aKOH O TPaKIAHCKOHM ciyk0e MomkeH ObITh C(OKYyCHpOBaH Ha
AT OCHOBHBIX ITOKA3aTCJIAX:

- Koncmumyyuounwviti noxkazamenb, T.€. CO3/JaHHE TPAKIAHCKOM CIyX Obl Kak HMHCTUTYTa
rocyjapcraa OCYILIECTBIISIOIIETO MOJTHOMOYUS rocyJapcraa, pacnopsiKaroIIerocs
rOCy/IapCTBEHHBIMH (OHJAMH WM OKA3bIBAIOIICTO YCIYTH H  IPEJACTaBISIONIETO COOOM
aJIMUHUCTPATUBHBIN UWHTEpdeiic MeXIy TrocyJapcTBOM U 0OmecTBOM. VHBIMU ClOBaMH,
HEO0OXOAMMO paccMaTPUBATh TPAKIAHCKYIO CIIY»OY B KaueCTBE MHCTUTYTA I yrpaBieHus. s
ATOrO 3aKOH JOJDKEH MpelycMaTpuBaTh, HApuMep, QYHKIUH, 00sI3aHHOCTH, MOJOTYETHOCTh H
JTUCHUTITMHAPHYIO OTBETCTBEHHOCTh TPAXKTAHCKUX CIIYXAIIMX, YTOOBI clejaTh WX JEeUCTBHS
MpeICKa3yeMbIMH, MOJUYUHSAIONIMMUCS 3aKOHY U OTKPBITBIMU JUIsl 00>KaJTOBaHUsI B HE3aBHCHUMBIX
Cylax, a TaKXe IMOJICKANMMU TIIATEIbHBIM MPOBEPKAM CO CTOPOHBI KOHTPOJIUPYIOUIUX
OopraHoB. B 1aHHOM acmekTe 3aKOH TaKXe JOJDKeH 3aluilaTh Mpo¢eCcCHOHATBHYIO
HE3aBUCHUMOCTh TPAXKITAHCKUX CIIYKAIUX B OTHOIICHUU MOJUTHYCCKUX YPOBHEH MPABUTEIIHCTBA,
YTOOBI 3aIIUIIATH ACSITEILHOCTh U MPOLIECC MPUHATHS PEIICHUN OT HEONPABIAHHOTO BIHUSHUS CO
CTOPOHBI TIOJIMTHYECKUX W MHBIX HHTEpecoB. J[aHHAas HE3aBUCUMOCTb OOBIYHO TapaHTUPYETCS
KOMOHMHAIMEW CTPOTUX KOHKYPCHBIX MPOLEAYp MO OTOOpY M Ha3HAYEHUIO, OCHOBAHHBIX HA Y4eTe
CITy’€OHBIX 3acCiIyr, a TakK€ Ha JIOCTaTOYHOM, XOTA M HE 00s13aTeNbHO a0COJIOTHOM, rapaHTHH
3anaroctd. IIpodeccroHanbHas HE3aBUCUMOCTh OPHEHTHPOBAaHA Ha YIydlIeHHE acleKTa
TpaXJIaHCKOE CIyKObl B CBETE€ NMPEJAHHOCTH M MOJOTYETHOCTU Tepe]] KOHCTUTYLIHOHHBIMU H
aAMUHUCTPATUBHBIMM 3aKOHaMH, Ja)Xe €eCclId JTO JODKHO COYeTaTbCid C  aJCKBaTHOU
MepapxXuyeckod cyOopauHanueld B OTHOIICHHHM JACHCTBYIOUIEIO 3aKOHHOIO IPAaBUTENIbCTBA.
I'paxxnanckas cimyk0a Kak TOCYIapCTBEHHBI HMHCTHTYT 3aHUMAETCS pealu3anuei oO0mux
WHTEPECOB CTpaHbl, KaK OMNPEJEICHO B 3aKOHAX M NPABUTEIBCTBEHHON mnonuthke. YeTkoe
pasrpaHu4eHUe MEXAy IMOJIUTHUKOM M aJIMHHHCTPALUEH SIBISIETCS 4acTbl0 KOHCTUTYLMOHHOTO
acTleKTa TPaKIAHCKOH CIy)KObI, TMOCKOJNBKY Y TIOJMTUKA U aIMUHHUCTPAIUU PA3IUYHBIC
VMCTOYHMKH JIETUTUMHOCTH, KOTOPBIE HE JOJKHBI CMEILINBATHCS.



- Tlokazamenv npogeccuonanuzma, KOTOPBIA TOBOPUT O TPO(PECCHOHANBHOW PO H
npoeCCHOHATPHOM KAueCTBE OT/ECNIBHBIX TPAXIAHCKUX CIYKalMX. B JaHHOM KJIOYe 3aKOH
JOJDKEH OTPENeNATh MPHHIUIBI CUCTEMbl YIPABICHUS YEIIOBEUSCKUMH PECypCcaMH, KOTOpHIC
OXBaThIBAIM Obl OTOOp, HaeM M TPOJBMKEHHE IO CIyX0e, a TakkKe CTUMYJIUPOBaHHE H
yAepKaHHe KBATM(UIIMPOBAHHBIX TPAXKTAHCKHX CIy)KallUX. B 3TOM acrekre 3aKoH JIOJDKEH
oTpeneNiaTh HeoO0XOAUMBIE MPOpECCUOHATbHBIE TPEOOBAHMS U TPAXIAHCKUX CIYXallUX, H
KakuM oOpa3oM TpeOOBaHMS B OTHOIICHHUM JOJKHOCTEH Ha TPaXIAHCKOW CIIy»)O€ TOJDKHBI
COOTBETCTBOBATh MPO(PECCHOHATIBHBIM KaueCTBaM OTAEIBbHBIX JIMI, COTJIACHO KiIacCHU(pUKAINH
JIOJDKHOCTEH Ha TPaXKITaHCKOW Ciayk0e (Wiau paspsaoB), MPEIyCMOTPEHHOW B 3aKOHE. 3aKOH
TaKXe JOJDKEH ONpEACNATh MPHUHIUIMBI, YTOOBI O00ECHEUYUTh TPaXKITAHCKUM  CIyXKaluM
BO3MOKHOCTH TIOBBIIICHHSI CBOCH KBaJTM(HUKAIIMY U HABBIKOB (OOBIYHO 3TO MPOUCXOANT B paMKax
HAYaJIbHOTO U TPOU3BOACTBEHHOI'O OOYYEHHs, MEPEBOAOB M CTAKUPOBOK). 3aKOH JOJIKEH
OTIpeNeNsATh NpeacKazyeMble KapbepHBIE BO3MOXKHOCTH, CBS3aHHBIC C OOYYEHHEM W XOPOIIUMH
nokaszarenasiMu paboTel. OIHOW M3 OCHOBHBIX NPUYMH JJIS 3aKOHA O TPa)XIaHCKOW CIryxOe
SBIISICTCS 3alllTa OIPEIEIIEHHOTO MPO(ECCHOHATBHOTO KauecTBa BO BCEX OTPACIAX M HAa BCEX
YPOBHSIX TPaBUTEIbCTBA, IOMAYMHSIONUXCSA 3aKOHY. PHUCK TMOJMTH3AIMKU JIOJDKCH OBITh
MUHHMH3HPOBAH TIOCPEACTBOM YETKHX IPaBWI, pPasyMHO OrPaHUYMBAIOUINX  y4YacTHE
IPOXIAHCKUX CIYKalluX B MOJUTHKE. L[EJIOCTHOCTH TpakIaHCKHUX CIYXKAllUuX JOJDKHO
CIOCOOCTBOBAaTh YCTAHOBJICHHE OTPAHWYCHWH B OTHOIIEHHMH WX CBOOOJHOTO y4YacTHS B
OKOHOMHYECKOW JESTEIhHOCTH, YTO MOXKET BBI3BaTh KOH(JIMKT WHTEPECOB, HAPYIIAFOIIHUIA
HETPEAB3ATOCTh U MPABWIBHOCTD MPOIlecca MPUHATHS TOCYJApPCTBEHHBIX PEHICHUN U IEHCTBUH.

- [Ilokazamenv KoopOouHayuu ynpagieHus, T.e. TIPABUTEIHCTBO OTBEUAeT 3a oOecreueHue
yIpaBICHUS BO BCEX TOCYAAPCTBEHHBIX HMHCTUTYTaX, YTO 3aCTABUT TIPAXKIAHCKUX CITy’KallluX
neiicTBoBath institutions that will make civil servants perform well by safeguarding a harmonised
management throughout the administration. The latter includes personnel policy-making, drafting
of regulations as well as monitoring civil service management, staffing quality and personnel
costs by a central management capacity. The law should in addition define the task of collecting
and analysing of information on civil servants. The law should also provide for how decision-
making in personnel matters should be done, which kind of consultations or procedures for shared
decision-making should be used and how decisions in personnel matters can be challenged and
incorrect decisions finally corrected. Also staff involvement in the decision-making could be seen
as part of the management aspect. The notion of the civil service as a system shaping a state
institution is diluted when every public agency or ministries perform as independent employers. In
this case the governance aspects connected to the civil service is hampered.

- The social dimension, i.e. the rights of the civil servants corresponding to their duties, their
integrity as well as their professional qualifications. The definition of rights and duties should
show a commitment towards constitutional and public law requirements, and not simply a
preoccupation for working discipline. In this dimension the law should provide for the right for
civil servants to get a salary and possibly other kinds of benefits in order to make the civil service
career attractive and to retain qualified civil servants. Staff involvement could be also seen as part
of this aspect. The civil service law should provide for rights and benefits that should be specific
for civil servants due to their specific role. These provisions need to be cost-estimated and
affordable for the yearly state budget. The salary system should be outlined also in the law, by
setting out its main components and the standard ratios among them. The law should also define
the main disciplinary measures affecting civil servants. In any case, when defining rights, it is
necessary to keep in mind that the primary purpose of a civil service law is not to unjustifiably
improve the working conditions and benefits for civil servants.

- The transitional dimension, i.e. how current employees of the state should be able to qualify as
civil servants under the new scheme and to what extent requirements applied to future civil
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servants should apply to current staff as well. In relation to this aspect, the law should clearly
provide for how, and during which time-period, existing employees will be able to qualify under
the new scheme and what kind of support in terms of training and other development measures
should be available for them to be able to do so. Provisions related to this aspect need also to be in
balance with the yearly state budget as well as in balance with existing capacities to screen, train
and select candidates, which could mean that only a specified number of employees would be able
to make the transformation each year.

The Act on Civil Service should define its scope

The scope of the civil service, i.e. the span of applicability of the law, needs to be determined as
well as the relation between this law and other laws, especially statutes covering special branches
of government such as Police, Border guards, etc and with the labour code. A decision is
necessary as to whether or not to include local governments within the ambit of the law.

Vertical scope: where to draw the upper dividing line between politics and administration and the
lower dividing line between civil servants and other public employees?

Horizontal scope: what institutions and bodies are to be included within the law on civil service
and what institutions and bodies have to have specific statutes or simply be regulated by labour
law?

Material scope: what matters affecting the civil service can be better (or are already) covered by
other laws different from that on civil service e.g., pensions, working hours, holidays, etc.? To
what extent should these laws be applicable to civil servants?

There are two basic options here. One is to prepare a civil service law applicable to every public
official, including policemen, etc. If this option is chosen the law can only include basic principles
and must be complemented by specific laws or regulations for the various branches of the
administration that it will cover. Such a law can basically only define principles related to the
constitutional aspects above. All other aspects above will have to be dealt with in specific laws
and regulations for the various branches, but bearing in mind that the principles informing those
statutes should remain compatible with the general principles of the law.

The other option is to prepare a civil service law only applicable to the core administration and to
keep the existing statutes for specific branches. In this case the law can and should regulate all
five dimensions above.

Concerning the material scope, one option is to apply general legislation on pensions and labour
related rights (number of working hours, number of holiday days, etc.) to the civil service. The
question is to what extent rights (i.e. the social aspect above) should be specific for civil servants.
Those rights should be regulated in the law while other rights could be regulated by cross-
references to the labour code and other relevant legislation.

EU Member countries have adopted different solutions, usually rooted in the history of their
respective states. There are countries whose civil services encompass every public employee as it
is considered that every public employee is part of the executing machinery of the state (broad
concept of civil service), whereas other countries have restricted the concept of civil service to the
so-called “core public administration” (restricted concept of civil service).

Implementation issues deserve close attention



The implementation of the law must be considered thoroughly and implementation financial costs
must be estimated. Of special importance is the establishment of an institution or mechanisms for
the management co-ordination dimension and provisions for the transition aspects.

Experience from many EU Member States shows the necessity to set up a centrally located
management co-ordination capacity which will take responsibility for the implementation of the
law and which will monitor its application in the various state institutions. This central capacity
usually is either a ministry or a specific central office attached to the government.

Experience shows in Central and Eastern European countries that the law should not be
implemented in a way that will automatically transform current public employees into civil
servants. There must be some kind of qualification or selection procedure also for current
employees. If not, the Civil Service Act will only increase costs without increasing quality in
staffing and performance. The transitional provisions of the law should specify how current
employees should be able to qualify and what kind of training they should have available during
the transition period in order not only to be able to improve their qualifications but to develop a
professional career within the civil service.

The law should contain a legal mandate for the government to regulate and implement it in detail
via secondary legislation. A time frame as specific as possible should be set for the government to
fulfil that legal mandate.

The civil service is a sub-system within a broader administrative system

The civil service works within a broader constitutional and administrative law context that is
composed of a number of pieces of legislation. This context shapes the general administrative law
framework in a country. Substantive and procedural administrative law provides for the necessary
instruments making it possible the principle of administration through law. Independent courts
able to review the legality of administrative actions and decisions should ensure compliance with
this principle. The legal administrative system reinforces the accountability of civil servants.

In order to complete the administrative system, other actions, apart from drafting the civil service
law, are also important and should be carried out either simultaneously or immediately after the
enactment of the Law on Civil Service. For example, a General Law on Administrative
Procedures would be a useful arrangement enabling the civil service and, in general, public
institutions to operate under clear rules in their relationships among themselves and with the
public at large. A Law regulating the Administrative Process, i.e. the ways and means for the
judicial review of administrative actions and decisions to operate, would complete the minimal
legal order needed to ensure the principle of the rule of law in public administration.

The Law on Administrative Process necessarily entails the creation of the State Judiciary as a
State Power that is independent from the legislative and the executive. In addition to these
important pieces of legislation, other basic legislative actions could also be envisaged, as for
example, an Act on Public Procurement.

The aim is to complete a general legal administrative environment with a sufficient degree of
legal certainty, and consequently a public administration governed by the rule of law as a
condition for increasing its predictability and reducing arbitrariness. Finally, other accountability
institutions should be set up. Ombudsmen, external and internal audit mechanisms and institutions
are of utmost importance in order for the administrative system to function properly.



Opanmucko Kapmona sensercs [TaBHBIM aIMHHHUCTPATOPOM IO YIIPABIEHUIO TOCYIApCTBEHHOW CIIyX)00il B
[Mporpamme Sigma, coBmectHoit muunmatnee ODCP u Epomeiickoro Coro3a, Gasupyromieiics B mrad-
kBaptupe OOCP B Ilapmwxe, Opanmua. C HUM MOXKHO CBSI3aThCsl IO  JIEKTPOHHOM IOYTe
francisco.cardona@oecd.org.
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