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Public Procurement Review and Remedies Systems
in the European Union
(Synopsis of Sigma Paper No. 41)
A recent study by Sigma examines how EU Member States organise their public procurement review and remedies systems. The study places particular emphasis on the availability of remedies as part of the implementation, from both legal and institutional perspectives, of the relevant EC Directives.

Public procurement review and remedies systems of EU Member States must be established and developed on the basis of the specific requirements of the EC Public Procurement Remedies Directives 89/665/EEC and 92/13/EEC, the EC Treaty, and the case law of the European Court of Justice. In particular, these systems must provide aggrieved bidders with rapid, effective, transparent, and non‑discriminatory review and remedies. There are a number of additional requirements, but they do not cover every detail of a review and remedies system and leave considerable room for the choice of options by Member States.

There is substantial common ground but also considerable differences between the public procurement review and remedies systems of the 24 Member States included in the study. These similarities and differences relate to institutional frameworks, available remedies, legal frameworks regulating scope and procedure, and review culture.

With regard to institutional frameworks, i.e. how Member States have organised their review systems, the common ground is that most Member States provide for direct complaints to the contracting entity that committed the alleged breach of public procurement law as a direct or indirect first stage of review. However, this possibility is not regarded as a first stage of the review process required by the relevant EC Directives. Therefore differences can be found in terms of whether such a complaint is set as a compulsory first stage of review and whether tenderers actually use this possibility in practice, and with regard to procedural details, such as time limits. All Member States operate a first-instance judicial or quasi‑judicial review of procurement decisions. 

Some countries are classified in accordance with the principles of a dual system and others with the principles of a single system of public procurement review. Countries with single systems have one path of review bodies (first through third instances), whereas those countries with dual systems are characterised by two separate paths of review. Frequently, the conclusion of the contract is the factor that separates the two paths in dual systems. However, they can also be separated by the public or private nature of the “defendant” contracting entity. Member States use both ordinary and administrative courts as well as specialised public procurement review bodies as review institutions. With few exceptions, the first-instance review through a specialised review body can be appealed in an ordinary or administrative court. Only a minority of countries have special public procurement senates or chambers in these ordinary or administrative courts. In some Member States the second instance is the last instance, whereas a group of Member States even allows a third instance of judicial review. 

All last-instance review bodies appear to fulfil the requirements of a court of law, as set out in the Dorsch and Salzmann judgments of the European Court of Justice. Many Member States have set up alternative dispute settlement bodies, such as arbitration panels, and even the ombudsman may play a role.
Finally, a number of Member States have non-judicial advisory bodies, composed of representatives of both sides reviewing procurement cases, which normally do not render a binding decision.

Member States also have common points and differences in relation to the available remedies. These remedies include the setting aside of unlawful procurement decisions, interim measures, compensation for damages, and in some Member States in the utilities sector, periodic penalty payments. First, Member States allow their review bodies to set aside unlawful public procurement decisions prior to the conclusion of the contract. The conclusion of the contract is a crucial point in a procurement procedure, after which many Member States allow only compensation for damages. To allow the setting aside of the contract award decision and in accordance with the Alcatel judgment of the European Court of Justice, many jurisdictions have introduced a standstill period of 7-30 days between the award decision and the conclusion of the contract. However, the effectiveness of this standstill period differs between jurisdictions since there are differences as to whether the initiation of proceedings suspends the award procedure, whether the conclusion of a contract during the standstill period renders the contract null and void, and in terms of the time limits within which judges have to take a review decision. In general, a concluded contract can only be annulled, if at all, when strictly defined requirements are met. 

Second, interim measures are available, but in application they are subject to national differences. In a limited number of Member States, filing a lawsuit has an automatic suspensive effect, interrupting the procurement procedure. In most countries tenderers have to specifically request the review body to apply interim measures, for example the discontinuation of the procedure. The review body can then apply interim measures pending a final decision, taking into account the probable consequences of interim measures for all interests likely to be harmed, including the public interest, and decide against awarding such measures whenever their negative consequences would outweigh their benefits. In principle all remedies can be awarded as interim measures and there is common ground regarding the requirements. Furthermore, there is common ground regarding the availability and generally also the requirements of compensation for damages, which is normally considered after the conclusion of the contract. Periodic penalty payments enforce judgments or constitute remedies in the utilities sector in some Member States.

There are also similarities and differences in relation to the legal framework of the review systems of Member States. First, the legal framework concerns the scope of the system. In the largest group of Member States, the system applies equally to contracts above and below the thresholds of EC Public Procurement Directives 2004/17 and 2004/18. In a small group of Member States the review and remedies system applies only to contracts above the thresholds, whereas in others there are different remedies, review bodies and procedural requirements for contracts below these thresholds. Similarly, in many Member States, the review and remedies system applies equally to all contracting authorities and entities, while in some there are different legal bases and different review bodies depending on whether the contract was awarded by a public entity or a utility, or on whether the contracting entity is public or private. Second, the legal framework relates to the procedural law for review, covering such questions as: who may bring proceedings, within which time limits, at what cost, how can experts be involved, whether confidentiality can be taken into account, and how applicants learn about the outcome of proceedings.

Finally, there are similarities and many differences with regard to the review culture of Member States, a notion which includes training, attitudes, credibility, and the use of the system in practice. Training opportunities for judges and review panel members, lawyers, tenderers and contracting officers on public procurement law; the technological and economic background of procurement; and how procedures work in practice all differ considerably. Many Member States have a wide spectrum of training opportunities – ranging from teaching and research that is relevant to public procurement at universities and other institutions of higher education, conferences, legal and other journals, and privately organised seminars – whereas opportunities are very limited in other countries. Tenderers actively use their review systems to correct mistakes and promote their own interests. However, in many jurisdictions tenderers feel deterred by the high cost or by apprehension concerning the next contract, while in some countries some tenderers are seen by contracting authorities to abuse the system in order to obstruct procurement procedures or to force competitors out of the contract. The attitude of most judges is described as being fair and balanced. The national systems differ considerably with regard to the success of complaints and lawsuits in the first instance. In the second and third instances tenderers are predominantly less successful. In some countries non-governmental organisations are involved in the review system, normally by giving advice to tenderers and sometimes by funding proceedings. In a small number of Member States these NGOs may even initiate proceedings.
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